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Court of Appeals of the District of Columbia 


No. 4708. 

Joseph Chillemi, Appellant, 
vs. 

Pennsylvania Rubber Co., a Corporation, et al. 


a Supreme Court of the District of Columbia. 

Equity. No. 41758. 

Joseph Chillemi, Plaintiff, 


vs. 

Pennsylvania Rubber Co., a Corporation, and Lucas P. 
Loving and Lunsford L. Hamner, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 
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1 Amended Bill for Injunction, Ac. 

Filed October 25, 1923. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 41758. 

Joseph Chillemi, Plaintiff, 
versus 

Pennsylvania Rubber Co., a Corporation, and Lucas P. 
Loving and Lunsford L. IIamner, Defendants. 

By leave of Court first had and obtained, plaintiff, Joseph 
Chillemi, files this, his amended hill of complaint, and re¬ 
spectfully shows to the Court as follows: 

1. That he is a citizen of the United States, a resident of 
the District of Columbia, and sues in his own right. 

2. That the defendant, the Pennsylvania Rubber Co., is 
a corporation, and is sued in its own right; that the defend¬ 
ants, Lucas P. Loving and Lunsford L. IIamner are citi¬ 
zens of the United States and residents of the District of 
Columbia, and are sued as trustees under and by virtue of 
a certain deed of trust dated the 1st day of November, 1920, 
a copy of which is hereto annexed marked Exhibit “A,” 
and prayed to be taken as a part hereof. 

3. That on, to-wit, the 20th day of June, 1920, plaintiff 
purchased the premises described in Exhibit “A” annexed 
hereto and referred to in the preceding paragraph, said 
premises being known as No. 811 Michigan Avenue North¬ 
east, Washington, D. C.; and that, at the time he did, and to 
enable him to purchase said premises, he procured one T. C. 
Restifo to advance to him a certain sum of moneA T sufficient 
to enable him to purchase said premises and, to secure the 

repayment of said money so borrowed by him from 

2 said Restifo, it was necessary for him to, and he did, 
have the legal record title to said premises placed in 

the name of said Restifo; that, when plaintiff completed the 
repayment of the amount of money so advanced as afore- 
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said, the said Restifo caused to be reconveyed to him, in, 
to-wit, April, 1921, the afore-described premises. 

4. That, in, to-wit, the month of November, 1920, the said 
Restifo, who was in the automobile accessory business at 
said time, was indebted to the defendant, the Pennsylvania 
Rubber Co., of America, in the amount of money set forth in 
said deed of trust, copy of which is annexed, and that, when 
said indebtedness matured, the said defendant demanded 
payment of said account, and plaintiff is informed and be¬ 
lieves, and therefore avers, that said Restifo at said time 
did not have the necessary ready cash money to pay said 
indebtedness and that said defendant’s agents then re¬ 
quested that he, the said Restifo, give to said defendant a 
promissory note for the amount of said indebtedness and 
to secure the same by executing a deed of trust on his 
premises known as No. 1325 Quincy Street Northeast, Wash¬ 
ington, D. C., and that said Restifo agreed to same; that, 
when the agents for said defendant commenced preparing 
said deed of trust, they asked said Restifo to furnish them 
w/dth a record description of said premises, and that said 
Restifo at said time informed them that he could give no 
description other than the number of the house and gave to 
said defendants the number of his house, towit, 1325 Quincy 
Street Northeast, but that same might be obtained by in¬ 
spection by them of the records, and that said agents then 
informed him that they would inspect the records for him 
and insert the proper description of premises 1325 Quincy 
Street Northeast in said deed of trust; that said 
3 agents then presented to said Restifo a deed of trust, 
together with a note, and stated to him that said trust 
covered premises 1325 Quincy Street Northeast, and that 
he thereupon had same executed and turned same over to 
said defendant’s agents. 

5. That, in the month of June, 1923, when it became 
necessary for plaintiff to have the title examined to said 
premises to refinance the existing first trust on said prem¬ 
ises, he learned for the first time that there was a second 
trust against his premises and that the party secured 
thereby was the defendant, the Pennsylvania Rubber Co. of 
America, and, upon investigation, found that the defend¬ 
ant’s agents had erroneously and mistakenly inserted the 
record description of his property (record title of which at 
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said time was in tin* name of said Restifo) known as 811 
Michigan Avenue Northeast in said trust instead of the 
property of said Restifo known as 1325 Quincy Street 
Northeast; and that lie thereupon immediately caused to be 
notified the said agents and that said agents evinced great 


surprise at said mistake in description and informed plain¬ 
tiff’s agent they would immediately communicate with the 
first-named defendant and verify the aforesaid informa- 
tion; and plaintiff is informed and believes, and therefore 
avers that, during the entire time since the execution of 
said deed of trust until when apprised of their mistake by 
plaintiff’s agent, defendant’s agent and said Restifo were 
under the impression and belief that said deed of trust 
covered premises 1325 Quincy Street Northeast, or the home 
of said Restifo, instead of premises 811 Michigan Avenue 
Northeast. 

6. That plaintiff purchased premises 811 Michigan Ave¬ 
nue Northeast from one Charles E. Lloyd for a total sum of 
$5,000.00, and made an initial deposit of $200.00 thereon by 
his personal check, payable to said Lloyd and cashed by 
said Llovd (which said check has been inadvertently 
4 misplaced); that said deposit was augmented by the 
sum of $500.00, represented by plaintiff’s check in 
like manner as aforesaid, which said check has been filed in 
this cause; that the cash payment on said property was 
$1,000.00 (the said Restifo advancing the balance of $300.00) 
and the balance was represented by deferred purchase 
money deed of trust note for $4,000.00; and that, at the 
time the trust securing the first named defendant was 
placed on said premises, said deferred purchase money had 
not been paid, nor any part thereof, and that the aggregate 
of said $4,000.00 trust note and the trust note to the said 
defendant exceeded both the purchase price and value of 
said property; that the building on premises 811 Michigan 
Avenue Northeast is a frame, wooden structure, the entire 
first floor being used for business purposes and that the 
building on premises 1325 Quincy Street is coated with 
stucco; and that plaintiff’s friend, one Louis Oostaggini, a 
real estate broker and so engaged in the City of Washing¬ 
ton, called at the office of the two last-named defendants on, 
to-wit, the 1st day of October, 1923, and interviewed the 
defendant Hamner, and that said defendant then stated to 
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said Louis Costaginni that lie, said defendant, always 
thought the trust securing* the defendant Company covered 
the better house, and not the frame structure, or words to 
that effect; but that they, said defendants, did not care that 
their money was secured by the premises containing the 
frame structure as they felt they were secured “anyhow.” 
Plaintiff says that in November, 1920, (the date of said deed 
of trust) said Restifo’s house, 1325 Quincy Street N. E., 
appraised for more than three times as much as did prem¬ 
ises 811 Michigan Avenue Northeast, and that at said time 
said premises were encumbered by but $5,000.00, while at 
said time plaintiff had but an equity of $1,000.00 in prem¬ 
ises 811 Michigan Avenue Northeast. 

5 fi. That the said defendant trustees have adver¬ 

tised the property of this plaintiff known as 811 
Michigan Avenue N. E. for sale at auction under and by 
virtue of the terms of said deed of trust, default having 
been made by said Rest if o in the payment of the note secur¬ 
ing said trust and that, unless they are forthwith restrained 
by this Honorable Court, they will proceed to sell said prop- 
ertv at auction on the 2d dav of October, 1923, and bv rea- 
son of the premises and of the situation set forth above and 
the further reason that an innocent purchaser of said prem¬ 
ises at said auction sale would cause this plaintiff irrepa¬ 
rable damage and loss of said premises, 

The premises considered, plaintiff prays: 

1. That process issue out of this Honorable Court com¬ 
manding the defendants and each of them to appear herein 
and answer the exigencies of this bill of complaint. 

2. That the defendants, Lucas P. Loving and Lunsford L. 
Hamner, trustees, and their agents, be forthwith tempo¬ 
rarily restrained and enjoined from selling, disposing or 
attempting to dispose of said premises. 

3. That a rule issue, requiring the defendants to show 
cause on a day certain therein named why they should not 
be enjoin/ed pendente lite from selling, disposing or at¬ 
tempting to dispose of said property. 

4. That the defendants may be enjoined pendente lite 
and, upon final hearing, perpetually from disposing of said 
property. 

5. That, upon final hearing of this cause, an order may 
issue requiring the said defendant trustees to deliver up, 
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release and cancel the said deed of trust and note described 
in this bill of complaint, or that said deed of trust 
6 and note may be declared null and void. 

And for such other and further relief as the nature 
of the case may require or to the Court may seem necessary 
and proper. 

JOSEPH CHILLEMI, 

Plaintiff. 


GEORGE P. LEMM, 
RAYMOND HUDSON, 
Attorneys for Plaintiff. 


District of Columbia, ss : 

Joseph Chillemi, being first duly sworn, upon oath de¬ 
poses and says that he is plaintiff in above-entitled cause; 
that he has read the foregoing Hill of complaint by him sub¬ 
scribed and knows the contents thereof; that the matters 
and things therein set forth on information and belief lie 
believes to be true and those stated as of personal knowl¬ 
edge are true. 

JOSEPH CHILLEMI. 


Subscribed and sworn to before me this 22d of October, 
1923. 


PAUL C. ROBBIN, [seal.] 

Notary Public , I). C. 


7 Exhibit “A.” 

This deed, made this First day of November A. D. 1920 
by and between, Thomas C. Restifo and Madeline M. Res- 
tifo, his wife of the City of Washington, District of Colum¬ 
bia, parties of the first part, and Lucas P. Loving and Luns¬ 
ford L. Hamner, of the same place, part- of the second part: 

Whereas, Thomas C. Restifo is justly indebted unto Penn¬ 
sylvania Rubber Company in the full sum of Fourteen hun¬ 
dred sixty-nine and 28/100 Dollars for which sum he has 
executed and delivered his promissory note of even date, 
with interest at six per cent (6%) per annum, with the privi¬ 
lege of curtailing the note secured hereby by paying at 
maturity at least one-half of the principal, with accrued 
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interest, and executing renewal note for balance for Six 
(6) months. 

And whereas, the parties of the first part desire- to se¬ 
cure the prompt payment of said debt, and interest thereon, 
when and as the same shall become due and payable, and 
all costs and expenses incurred in respect thereto, includ¬ 
ing reasonable counsel fees incurred or paid by the said 
party of the second part or substituted trustee, or by any 
person hereby secured, on account of any litigation at law 
or in equity which may arise in respect to this trust or the 
property hereinafter mentioned, and of all money which 
may be advanced as provided herein, with interest on all 
such costs and advances from the date thereof. 

Now, therefore, this indenture witnesseth, that the parties 
of the first part, in consideration of the premises, and of one 
dollar, lawful money of the United States of America, to 
them in hand paid by the parties of the second part, the 
receipt of which, before the sealing and delivery of 
8 these presents, is hereby acknowledged, ha- granted, 
and do- hereby grant unto the parties of the second 
part or the survivor of them the following described land 
and premises, situate in the — of Washington, District of 
Columbia, known and distinguished as Lot numbered Four 
(4) in Block numbered Four (4) in Leighton and Pairo, 
Trustees’ subdivision called “ Brookland,” as per plat of 
said first mentioned subdivision recorded in the Office of 
the Survcvor of the District of Columbia in Liber Countv 6 
at Folio 139; said block numbered Four (4) being now 
known for purposes of assessment and taxation as Square 
numbered numbered Thirty-eight hundred and twenty-five 
(3825) and with all covenants of record, together with all 
the improvements in anywise appertaining, and all the es¬ 
tate, right, title, interest and claim, either at law or in 
equity, or otherwise however, of the part- of the first part, 
of, in, to, or out of the said land and premises. 

In and upon the trusts, nevertheless, hereinafter de¬ 
clared; that is to say; in trust to permit said Thomas C. 
Restifo, his heirs or assigns, to use and occupy the said 
described land and premises, and the rents, issues, and 
profits thereof to take, have, and apply to and for their 
sole use and benefit, until default be made in the payment 
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of — promissory note- hereby secured or any instalment 
of interest thereon, when and as the same shall become due 
and payable, or any proper cost or expense in and about 
the same as hereinafter provided. 

And upon the full payment of all of said note- and the 
interest thereon, and all moneys advanced or expended as 
herein provided, and all other proper costs, charges, com¬ 
missions, half-commissions and expenses, at any 
9 time before the sale hereinafter provided for, to re¬ 
lease and reconvey the said described premises unto 
the said described persons unto the said Thomas C. Res- 
tifo, his heirs, or assigns, at his or their cost. 

And upon this further trust, upon any default or failure 
being made in the payment of said note- or of any instal¬ 
ment of principal or interest thereon, when and as the same 
shall become due and payable, or upon default made in the 
payment, after demand therefor, of any money advanced 
as herein provided for, or of any proper cost, charge, com¬ 
mission, or expense in and about the same, then and at any 
time thereafter the said parties of the second part or the 
survivors of them or the trustee- acting in the execution 
of this trust shall have the power and it shall be their or 
his dutv thereafter to sell, and in case of anv default of 
any purchaser to resell the said described land and prem¬ 
ises at public auction, upon such terms and conditions, in 
such parcels, at such time and place, and after such pre¬ 
vious public advertisement as the parties of the second 
part or the survivor of them or the trustee- acting in the 
execution of this trust shall deem advantageous and 
proper; and to convey the same in fee simple, upon com¬ 
pliance with the terms of sale, to, and at the cost of, the 
purchaser or purchasers thereof, who shall not be required 
to see to the application of the purchase money; and of 
the proceeds of said sale or sales: Firstly, to pay all proper 
costs, charges, and expenses, including all fees and costs 
herein provided for, and all moneys advanced for taxes, 
insurance, and assessments, with interest thereon as pro¬ 
vided herein, and all taxes, general and special, due upon 
said land and premises at time of sale, and to retain as 
compensation a commission of 5 per centum on the amount 
of the said sale or sales: Secondly, to pay whatever may 
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then remain unpaid of said promissory note-, 

10 whether the same shall be due or not, and the in¬ 
terest thereon to date of payment, it being agreed 

that said note- shall, upon such sale being made before 
the maturity of said note-, be and become immediately due 
and payable at the election of the holder thereof; and, 
Lastly, to pay the remainder of said proceeds, if any there 
be, to said Thomas C. Restifo or assigns, upon the delivery 
and surrender to the purchaser, his, her or their heirs or 
assigns, of possession of the premises so as aforesaid sold 
and conveyed, less the expense, if any, of obtaining pos¬ 
session. 

And the said Thomas C. Restifo does hereby agree at — 
own cost, during all the time wherein any part of the mat- 
ter hereby secured shall be unsettled or unpaid, to keep 
the said improvements insured against loss by fire in the 
full sum of — dollars, in the name and to the satisfaction 
of the parties of the second part, or substituted trustee, 
in such fire insurance company or companies as the said 
part- of the second part may select, who shall apply what¬ 
ever may be received therefrom to the payment of the 
matter hereby secured, whether due or not, unless the 
party entitled to receive shall waive the right to have the 
same so applied; and also to pay all taxes and assess¬ 
ments, both general and special, that may be assessed 
against, or become due on said land and premises during 
the continuance of this trust and that upon any neglect 
or default to so insure, or to pay taxes and assessments, 
any party hereby secured may have said improvements in¬ 
sured and pay said taxes and assessments, and the expense 
thereof shall be a charge hereby secured and bear interest 
at the rate of six per centum per annum from the time of 
such payment. 

And it is further agreed that if the said property shall 
be advertised for sale, as herein provided, and not sold, 
the trustee or trustees acting shall be entitled to 

11 one-half the commission above provided, to be com¬ 
puted on the amount of the debt hereby secured. 

And the said parties of the first part covenant that they 
will warrant specially the land and premises hereby con- 
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veyed, and that they will execute such further assurances 
of said land as may be requisite or necessary. 

In witness whereof, the said part- of the first part lia- 
hereunto set — hand- and seal- on the day and year first 
hereinbefore written. 

-. [seal.] 

THOMAS C. RESTIFO. [seal.] 
MADELINE M. RESTIFO. [seal.] 
-. [seal.] 


FRANCIS D. ROACH. 

Sgned, sealed, and delivered in the presence of-. 

United States of America, 

District of Columbia, To wit: 

I, Francis D. Roach a Notary Public in and for the Dis¬ 
trict of Columbia, do hereby certify that Thomas C. Res- 
tifo and Madeline M. Restifo, his wife parties to a certain 
Deed bearing date on the First day of November 1920, and 
hereto annexed, personally appeared before me in said 
District, the said Thomas C. Restifo and Madeline M. 
Resti- his wife being personally well known to me as the 
persons who executed the said Deed, and acknowledged the 
same to be their act and deed. 

Given under my hand and seal this 10 day of November 
A. D. 1923. 

FRANCIS D. ROACH, [seal.] 

Notary Public. 

12 Supporting Affidavit of T. C. Restifo to Amended 

Bill of Complaint. 

##•*##• 


District of Columbia, ss : 

T. C. Restifo, being first duly sworn, upon oath deposes 
and says that he is a citizen of the United States and a 
resident of the District of Columbia; that he knows the 
plaintiff and defendants above-mentioned and has personal 
knowledge of the things hereinafter set forth; that he ad- 
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vanced to plaintiff in the month of June, 1920, a certain 
sum of money to enable plaintiff to purchase premises 811 
Michigan Avenue Northeast, Washington, D. C.; that, to 
secure the repayment of said money to him, he insisted 
that the legal title to said property be placed in his name 
until said money was repaid; that said Chillemi subse¬ 
quently repaid said money and that he, in April, 1921, 
caused to be conveyed to said Chillemi the aforesaid prop¬ 
erty; that, in the year 1920, affiant was engaged in the auto¬ 
mobile accessory business and in the latter part of said 
year suffered financial reverses and was at said time in¬ 
debted to the Pennsylvania Rubber Co. of America in 
amount set forth in a deed of trust hereinafter mentioned; 
that; when said indebtedness matured, he was unable to 
liquidate same and that said Rubber Company’s agents 
then demanded that he give them a note therefor and to 
secure same by a deed of trust on his house, 1325 Quincy 
Street Northeast; that he subsequently agreed thereto and 
that, when said defendant’s agents were preparing said 
deed of trust they inquired of him the legal record de¬ 
scription of his house, premises 1325 Quincy Street North¬ 
east; that affiant is and at said time was entirely unfa¬ 
miliar and ignorant of the manner of procuring a record 
description of said premises and so informed said 
13 agents of defendant, and that they thereupon agreed 
to inspect the records and procure the proper de¬ 
scription therefor; that they subsequently informed him 
that they had obtained said description, prepared the deed 
of trust and informed him that the description of the prop¬ 
erty in said trust they had prepared covered his house 
(premises 1325 Quincy Street Northeast); that, before said 
defendant’s agents prepared said trust, they inquired of 
him what kind of a house it was, and he stated to them 
that it was recently built, well constructed, coated with 
stucco (not a frame house), and was easily worth $15,- 
000.00, and that it was encumbered by but $5,000.00; that 
he thereupon had said trust executed and turned same, to¬ 
gether with said note, over to said defendant’s agents; 
that, subsequent to the execution and delivery of said trust, 
when he had defaulted in the payment of said note, de¬ 
fendant’s agents frequently told him that unless he made 
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payment it would be necessary for them to sell liis house 
and that, by their conduct, they at all times led him to 
believe that said trust covered premises 1325 Quincy Street 
Northeast, and the first time he learned that said trust did 
not contain the description of his premises but of 811 
Michigan Avenue Northeast was when he was informed 
thereof by plaintiff’s agent; that he thereupon immediately 
communicated with said defendant’s agents, who expressed 
great surprise over the mistake in the description of the 
property in said deed of trust, and affiant at this last in¬ 
terview informed said agent that he was perfectly willing, 
and now is willing, to give to said defendant a proper trust 
note, secured by his house, for the amount of their claim. 

T. C. RESTIFO. 

Subscribed and sworn to before me this 23d day of 
October 1923. 

[seal.] PAUL C. BOBBIN. 

14 Ansiver to Amended Bill of Complaint. 

Filed Nov. 5, 1923. 

***#••• 

For answer to the amended bill of complaint herein filed, 
the defendant, Lunsford L. Hamner, for and on behalf of 
the defendant, the Pennsylvania Rubber Company of 
America, and the defendant, and co-trustee, Lucas P. Lov¬ 
ing, says: 

I. That the several allegations and statements contained 
in paragraphs 1, 2, 3, 4 and 5 are identically the same as 
those contained in the similarly numbered paragraphs in 
the original bill of complaint, which were fully answered 
by the respondent in the answer to said bill, filed in this 
cause on, to-wit, the 12th day of October, 1923, reference 
to which answer is hereby made, and the same is accord¬ 
ingly accepted and adopted by the respondent as a full and 
complete answer to the said paragraphs of said amended 
bill of complaint, as though same were fully set out herein. 

II. That the plaintiff’s amended bill of complaint con¬ 
tains two paragraphs, numbered six (6), the second of such 
paragraphs being identically the same as the 6th para 
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graph of the original bill of complaint, which was 

15 fully answered in the respondent’s answer thereto 
filed, as aforesaid, on October 12th, 1923, reference 

to which is hereby made, and the same is accordingly ac¬ 
cepted and adopted as the respondent’s answer to the said 
6th paragraph of the amended bill, and same is referred 
to and made part hereof as though it were fully set forth 
herein. 

III. That for answer to the first of said paragraphs, num¬ 
bered 6, in the paragraphs of the amended bill of com¬ 
plaint, the respondent is without knowledge and calls for 
strict proof as to all statements and allegations therein 
contained, with reference to the purchase of the premises 
811 Michigan Avenue, Northeast, by the plaintiff from one 
Charles E. Lloyd, the terms of said purchase, the advance¬ 
ment alleged to have been made by one Thomas C. Restifo, 
the alleged value of said property as compared with the 
amount of the first trust thereon, and the amount of the 
trust note securing the defendant, the Pennsylvania Rub¬ 
ber Company of America, the type and construction of the 
two buildings in controversy, and the purposes for which 
the Michigan Avenue property is used, and the appraised 
value of the Quincy Street house as compared with the ap¬ 
praised value of the Michigan Avenue property, and the 
relative equities therein. 

That the respondent held several conferences with Louis 
Costaggini, over telephone, as well as by personal inter¬ 
views at the office of the respondent, with reference to the 
situation which had developed after the Michigan Avenue 
property had been advertised for sale under the trust se¬ 
curing the rights of the defendant, the Pennsylvania Rub¬ 
ber Company of America; that his statement or intimation 
as to a reference being made by the respondent to the effect 
that the trust securing the rights of the defendant 

16 company covered the better house, and not the frame 
structure, is categorically denied, reference being 

hereinabove made to the fact that the defendants had no 
information whatsoever as to the type or construction of 
either building; the statements made to the said Louis 
Costaggini by the respondent were chiefly to the effect that 
the defendants always thought that the trust, securing the 
note of Thomas Restifo, was on property which actually 
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belonged to the said Restifo, and that the equity therein 
was sufficient to fully protect the rights and interests of 
the defendant, the Pennsylvania Rubber Company of 
America, and that such opinion had been borne out by the 
report which had been furnished by the title company as 
a preliminary step before foreclosing under the trust, and 
advertising the property for sale. 

That by way of further answering the said amended bill 
of complaint, the respondent refers to the concluding three 
paragraphs of the answer to the original bill, which para¬ 
graphs are hereby referred to and made part of this an¬ 
swer to the amended bill of complaint as though same were 
fully set out herein. 

LUNSFORD L. HAMNER. 


District of Columbia, ss : 

I, Lunsford L. Hamner, being first duly sworn, upon oath 
depose and say that I have read the foregoing answer to 
the amended bill of complaint by me subscribed and know 
the contents thereof; that the facts therein stated upon 
my personal knowledge are true, and those stated upon 
information and belief 1 believe to be true. 

LUNSFORD L. HAMNER. 

Subscribed and sworn to before me this 5th day of No¬ 
vember, 1923. 

JOSIE A. GORMAN, [seal.] 

Notary Public. 


17 Exhibit A. 

Instrument #9. 

Trust to secure $4,000, owing to Charles E. Lloyd by 
Thomas C. Restifo, dated June 26th, 1920, and recorded July 
1st , 1020 , at 9:36 A. M. 

Trustees, Arthur G. Bishop and Fred McKee. 

Description of property covered by trust: “Lot num¬ 
bered four (4) in Block numbered four (4) in Leighton 
and Pairo, Trustees’ subdivision called ‘Brookland,’ as 
per plat of said first mentioned subdivision recorded in 
the office of the Surveyor of the District of Columbia in 
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Liber County 6 at folio 139; said Block numbered four (4) 
being now known for purposes of assessment and taxa¬ 
tion as Square numbered thirty-eight hundred and twenty- 
five (3825).” 

“With all covenants of record.” 

Deed of real estate in question was from Charles E. 
Lloyd and wife, Flora A. Lloyd, to Thomas C. Restifo, 
dated June 21st, 1920 and recorded July 1st, 1920, at 
9:35 A. M. 

18 Memorandum of Court . 

Filed December 9, 1926. 

»•••••• 

In this case the plaintiff permitted the title to the prop¬ 
erty, to which he undertakes to set up a resulting trust, 
to be taken in the name of his relative Restifo, and Res¬ 
tifo for what I hold to be a valuable consideration executed 
a deed of trust for the benefit of the Rubber Co., and it 
was not until thereafter that Restifo carried out the trust 
by a conveyance to the plaintiff. 

The bill will be dismissed. 

BAILEY, J. 


Decree. 

Filed July 7, 1927. 

• •••••• 

Upon consideration of the original bill of complaint, of 
the amended bill, the answers filed thereto, and the hear¬ 
ing had in open Court of the issues raised thereby, it is, 
by the Court, this 7th day of July, 1927, 

Ordered, That the temporary restraining order signed 
in this cause on, to-wit, the 2nd day of October, 1923, be 
and the same is hereby dissolved, and that the original and 
amended bills be and they hereby are dismissed. 

JENNINGS BAILEY, 

Justice . 


16 


JOS. CHILLEMI VS. PA. RUBBER CO. ET AL. 


19 Order Continuing Preliminary Injunction in Effect 

During Pendency of Appeal. 

Filed July 26, 1927. 

**••••• 

This cause coming on to be heard at this term of Court 
upon motion of the plaintiff that the preliminary injunc¬ 
tion issued in this cause on the 2nd day of October, 1923, 
be restored during the pendency of the appeal to maintain 
the status quo of the parties in this cause, it is, by the 
Court, this 26 day of July, 1927, 

Ordered, adjudged and decreed, That the final decree en¬ 
tered herein on the 26th day of July, 1927, be, and the same 
hereby is, modified by restoring and continuing in effect 
during the pendency of an appeal from said decree the 
preliminary injunction heretofore entered in this cause; 
but, before plaintiff shall have the benefit of this order, 
he shall enter into an undertaking, with satisfactory surety, 
in the maximum penalty of Two Thousand Dollars, con¬ 
ditioned according to law to pay all costs and damages 
that may accrue in event said preliminary injunction be 
dissolved. 

By the Court : 

JENNINGS BAILEY, 

Justice. 

We have no objection to the foregoing order being 
signed. 

LOVING & HAMNER, 
By L. L. H. 

7/26/27. 

20 Order Allowing Appeal and Fixing Bond. 

Filed July 26, 1927. 

*#**#•• 


The plaintiff having noted an appeal in open Court, to 
the decree of this Court in this Cause entered July 7, 1927 
it is ordered this 26th day of July 1927 that the appeal be 
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and is hereby allowed and the Cost bond fixed at $100, or 
the deposit of $50, in cash in lieu thereof. 


JENNINGS BAILEY, 

Justice. 


Memoranda. 


July 29, 1927.—Undertaking on Appeal to Court of Ap¬ 
peals—approved and filed. 

July 30, 1927.—Proposed Statement of Evidence, filed. 

Assignments of Error. 

Filed July 30, 1927. 

• •*•••• 


Now comes the plaintiff and files the following assign¬ 
ments of error on the Appeal to the Court of Appeals in this 
cause: 

1. The court erred in the final decree in holding that the 
possession of the plaintiff of the premises at the date of 
the deed of trust sought to be enjoined was not notice to 
the defendants of the rights of the plaintiff. 

2. The Court erred in holding that where a cred- 
21 itor for pre-existing debt takes a trust to secure such 
pre-existing debt he is innocent purchaser for value 
without notice against a prior purchaser for value of the 
same property who was in possession of the property, but 
whose deed was not recorded. 

3. The Court erred in holding that the defendants in tak¬ 
ing a trust for pre-existing debt was an innocent purchaser 
for value without notice and that defendant Rubber Com¬ 
pany’s equities were superior to plaintiff’s equities. 

4. The Court erred in not distinguishing between a pur¬ 
chaser for value and an innocent purchaser for value with¬ 
out notice. 

5. The Court erred in holding that a creditor who takes 
a trust for a pre-existing debt is a purchaser for value. 

(>. The Court erred in dissolving the preliminary injunc¬ 
tion and refusing to make it permanent and refusing and 
failing to permanently enjoin the enforcement of the deed 
of trust of the defendants. 
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7. The Court erred in not finding that the defendants had 
through mistake, placed the trust on the wrong property. 

8. The Court erred in dismissing the Bill. 

9. The Court, having held the defendant’s second trust 
ahead of Chilemmi’s deed, erred in refusing to decree that 
the amounts paid by Chilemmi on the purchase price and 
first trust prior to the date of defendants second trust were 
a charge on the property ahead of said second trust to de¬ 
fendant Rubber Company. 

GEORGE P. LEMM, 

RAYMOND M. HUDSON, 

Attorneys for Plaintiff. 

Copy received 7/30/27. 

LOVING & HAMNER, 

Attorneys for Defts. 

22 Designation of Record. 

Filed July 30, 1927. 

• #••••• 

The clerk will pe/ase prepare transcript of record upon 
appeal in this case and the following papers are hereby 
designated to be copied. 

1. The amended Bill of Complaint and Exhibits thereto. 

2. The amended Answer of defendants and Exhibits 
thereto. 

3. All orders and decrees. 

4. The Statement of the Evidence. 

5. The Assignments of Error. 

0. Memo.: Appeal bonds approved and filed. 

7. Memo, of Mr. Justice Bailey filed Dec. 9, 1926. 

GEORGE P. LEMM, 

RAYMOND M. HUDSON, 

Attorneys for Plaintiff. 

Copy rec’d 7/30/27. 

LOVING & HAMNER, 

Attorneys for Defendants. 
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Mem or and inn. 

October 7, 1927.—Statement of Evidence in duplicate 
signed. 

23 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

T, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 22, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, in cause No. 41758 in Equity, wherein Joseph 
Chillemi is Plaintiff and Pennsylvania Rubber Co. a cor¬ 
poration, et al. are Defendants, as the same remains upon 
the hies and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 13th day of January, 1928. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk . 

24 In the Supreme Court of the District of Columbia. 

Equity. No. 41758. 

Joseph Chelemmi, Plaintiff, 


vs. 

Pennsylvania Rubber Company et al., Defendant. 

Notice. 


To Loving and Hamner, 

Attorneys for the defendant: 

'fake notice that the attached is a copy of the proposed 
statement of the evidence that will lie filed in the Court this 
day in accordance with the rules and which proposed state- 
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ment of the evidence will be presented to and submitted to 
the Court for signing and closing at 10 A. M. September 1, 
1927. 

GEORGE P. LEMM, 

RAYMOND M. HUDSON, 
Attorneys for the Plaintiff. 

Copy of the notice and proposed statement of evidence 
received this day, July 30, 1927. 

LOVING & HAMNER, 

Atts. for I)efts. 

25 In the Supreme Court of the District of Columbia. 

Equity. No. 41758. 

Joseph Chelemmi, Plaintiff, 
vs. 

Pennsylvania Rubber Company of America et al., 

Defendants. 

Statement of Evidence. 

Be it remembered that the above-entitled cause duly came 
on for hearing before the Honorable Jennings Bailey, As¬ 
sociate Justice of the Supreme Court of the District of 
Columbia, on the 12th day of October, 1920, George P. 
Leram, Esq., and Raymond M. Hudson, Esq., appearing for 
the plaintiff, and Messrs. Loving and Hamner appearing 
for the defendants; and thereupon, to sustain the issues 
upon his part joined, plaintiff, Joseph Chilemmi, who, hav¬ 
ing been duly sworn, testified as follows: 

That he is plaintiff in this suit; that in April, 1920, he 
was living in Washington, D. C., having come from Italy 
a short time prior thereto; that the owner of the premises in 
which he was then living had informed him that he wanted 
possession, and that he did not know much about Washing¬ 
ton at that time and was not familiar with the English 
language, but had a relative living here named T. C. Restifo; 
that he asked Restifo, who had been living here for some 
time and who had business experience, to help him find a 
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place; that Restifo and plaintiff ascertained that premises 
811 Michigan Avenue Northeast, Washington, D. C., (the 
premises described in the deed of trust in question) was 
for sale; that they interviewed the owner thereof, one 
Charles E. Lloyd, who told them he would sell the premises 
for $5,000, with a $1,000 cash payment and the balance of 
$4,000 in six payments,—the first five payments totaling 
$500 payable $100 every six months and the balance of 
$3,500 to be due in three years; and that a deposit of $200 
would be required and deal to be closed in thirty days; that 
plaintiff then told Restifo that he could raise but $700 and 
asked Restifo if he could help him out by loaning 
2f> him the balance necessary to purchase this prop¬ 
erty; that Restifo agreed to loan him whatever was 
necessary to complete the deal provided he would be prop¬ 
erly secured, and they agreed that, to secure Restifo for 
the money he would advance to plaintiff, Restifo would take 
deed in his own name until plaintiff repaid him the money he 
loaned to plaintiff; that thereupon plaintiff paid Lloyd 
(the seller) the $200 deposit to bind the bargain and this 
was paid by plaintiff’s personal check, which plaintiff testi¬ 
fied he had since lost; that just before the time arrived for 
completing the transaction, Restifo was not quite ready, and 
Lloyd wanted an additional deposit of $500 to extend the 
time for closing for another thirty days, and plaintiff gave 
him the balance of the money he had, namely $500, by check 
dated May 29, 1920, which was cashed and endorsed by 
Lloyd and which was introduced in evidence and is as fol¬ 
lows : 

“Washington, D. (J., May 29, 1920. No. —. 

North Capitol Savings Bank. 

Pay to the order of C. E. Lloyd $500.00, Five Hundred 
00/100 Dollars. 

(Signed) JOSEPH CHILEMMI.” 

(On the back thereof appears the Bank’s payment stamp 
and the following:) “C. E. Lloyd, Charles E. Lloyd, 20th & 
Douglas N. E.” 

That thereafter, on June 26, 1920, settlement was made at 
the District Title Insurance Co., and, pursuant to the above 
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arrangement, a deed to said property was made by Lloyd 

direct to Restifo, and Restifo accordingly paid the balance 

required to settle, which was $375.00; that the deed from 

Llovd to Restifo was the usual and ordinary form of deed 
» * 

and dated June 26, 1920, signed by Charles E. Lloyd and 
his wife, Flora A. Lloyd, and recorded July 1, 1920, in the 
local land record office in Liber 4382 at folio 472, and con¬ 
veyed premises 811 Michigan Ave. N. E. and described said 
premises by lot and square as follows: 

“Lot numbered Four (4) in Block numbered (4) in Leigh¬ 
ton and Pairo, trustees’ subdivision of Block numbered 
Four (4) and Five (5) of their former subdivision called 
‘Brookland’ as per plat recorded in the office of the Sur¬ 
veyor for the District of Columbia in Liber Countv 6 at 
folio 139; said Block numbered four (4) now known for 
purposes of assessment and taxation as square numbered 
thirty-eight hundred and twenty-five (3825)”; 

and that Restifo and his wife executed and gave back 
27 to Lloyd a first deed of trust for $4,000, being the de¬ 
ferred purchase money, together with six notes, the 
first five being for $100 each and payable six, twelve, eight¬ 
een, twenty-four and thirty months after date, and the 
sixth note being for $3,500 and payable three years after 
date; the deed of trust being in the usual form and dated 
June 26, 1920, and recorded July 1, 1920, in Liber 4382 at 
folio 473 of the Land Records; and that certified copies of 
said deed to Restifo and said deed of trust were duly intro¬ 
duced and admitted in evidence; that this property, when 
he purchased it, was a frame structure, consisting of two 
stories, and the first floor, when occupied, was used for a 
store room and the second floor was used for his (plain¬ 
tiffs) residence; that in July, 1920, the entire place was 
vacant and remained so until he moved into said property 
the latter part of August, 1920, and that he continuously 
occupied the upper story of said premises, with his family, 
from that time to this day and that he now is living there; 
that nobody other than he and his family occupied tlie upper 
story of said premises from September, 1920, and that he 
tried to rent the first floor of said premises and in Decem¬ 
ber, 1920, he procured a tenant therefor; that the first floor 
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was vacant from the time he purchased the property until 
he rented it in December, 1920; that he repaid Restifo the 
amount Restifo had advanced him to complete the pur¬ 
chase, namely $375, by cash and checks as follows: $160 by 
check dated February, 1921, and $200 by check dated 
March 22,1921, and the balance in cash in April, 1921, when 
Restifo executed a deed back to plaintiff; that said checks 
were offered and admitted in evidence, and are as follows: 

“Washington, D. C., Feb. 14,1921. No. 940. 

North Capitol Savings Bank. 

Pay to the order of Cash $160.00, One Hundred Sixty 
Dollars only—Dollars. 

(Signed) JOSEPH CHILEMMI. ,, 

(On back thereof appears Bank’s stamp of payment and 
following:) “T. C. Restifo, A. P. Woodson, A. P. Wood- 
son Co.” 

“Washington, D. C., March 22, 1921. No. —. 

North Capitol Savings Bank. 

Pay to the order of T. C. Restifo $200.00, Two Hundred 
Dollars only—Dollars. 

(Signed) JOSEPH CHILEMMI. ,, 

(On back thereof appears Bank’s stamp of payment and 
following:) “Pay to the order of North Capitol Savings 
Bank, Washington, D. C., T. C. Restifo.” 

28 that the balance of the loan was repaid by him in 
cash to Restifo in April, 1921, when Restifo deeded 
the place back to him; he then identified a certified copy 
of the deed from Restifo and wife to him, conveying the 
property in question back to plaintiff; the certified copy 
of the deed was introduced and admitted in evidence and 
is in the usual form, signed by Restifo and his wife, dated 
April 27, 1921, and acknowledged before a notary public 
on that day and was recorded on February 8, 1922, in 
Liber 4662 at folio 117, and bears the signature of the Re- 
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colder of Deeds as having been received for recordation 
on February 8, 1922, and it describes and conveys the same 
property in question which Lloyd had previously deeded 
to Restifo, namely 811 Michigan Avenue N. E.; that he 
did not know it was necessary to record this deed and 
held it until some one told him he should record his papers; 
he further testified that he paid the five notes of $100 
each given on account of deferred purchase price, and also 
for all improvements he subsequently made on the prop¬ 
erty; that he knew nothing about Restifo owing any money 
to the defendant Rubber Company, nor did he know, prior 
to the time he had title searched in July, 1923, that the 
defendant Rubber Company had a deed of trust secured 
on his property, 811 Michigan Avenue N. E.; that in 1923, 
he wanted to get a building and loan association loan on 
the property so he could pay the interest and principal 
monthly, and that, incidental to the loan, it was necessary 
for him to have title company search title; that the title 
company informed him that there was recorded against 
the property a deed of trust securing the defendant Rub¬ 
ber Company, and that was the first time he heard or knew 
thereof; that he immediately communicated with his attor¬ 
ney and with Restifo to ascertain what it was all about: 
plaintiff then offered and introduced in evidence certified 
copy of the deed of trust to the defendant Rubber Com¬ 
pany, the same being signed by Restifo and his wife to 
the defendants Loving and Hamner as trustees, and to 
secure the defendant Rubber Company in the sum of 
$1,469.28, payable in 6 months, with privilege of then pay¬ 
ing one-half of principal and renewing balance foi 
29 six months; that said deed of trust was dated No¬ 
vember 1, 1920, and recorded November 17, 1920, 
in Liber 4451 at folio 433, the same being the ordinary 
form of deed of trust customarily used; plaintiff then 
offered in evidence advertisement appearing in the Wash¬ 
ington Evening Star signed by defendant trustees and 
which advertised the property for sale under said deed of 
trust, the date of sale being October 2, 1923: that he knew 
absolutely nothing about the latter trust until July, 1923, 
and after he had already paid off an additional $1,000 on 
the deferred purchase price of 811 Michigan Ave. N. E. 
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On cross-examination, lie testified that Restifo was his 
cousin; that in December, 1920, Restifo signed a lease leas¬ 
ing the first fioor of the premises in question to a tenant, 
but that Restifo signed it because the record title at that 
time was in Restifo’s name and the tenant wanted to re¬ 
cord the lease, but that plaintiff received the rent; that 
Restifo was not indebted to him at the time the deed of 
trust to the defendant Rubber Company was executed. 

Whereupon plaintiff called Thomas C. Restifo as a wit¬ 
ness in his behalf, who, being first duly sworn, testified 
that in the years 1919-20-21 and 1922 he was engaged in 
the automobile business in Washington, D. C.; that during 
this time he conducted business under the name of Brook- 
land Auto Supply House; that on November 1, 1920, he 
was indebted to defendant Rubber Company on open ac¬ 
count in the sum of $1,469.28; that this indebtedness had 
been overdue since May, 1920; that around the 1st of No¬ 
vember, 1920, he called at defendant Hamner’s office and 
Hamner asked him if he had any security he could give 
for the debt; that he then told him he had a house known 
as No. 1325 Quincy St. N. E., which was his “home,” and 
that he described it to Hamner as being a large house and 
that it cost about $12,000, and told him it was worth about 
$15,000, and subject to existing incumbrances of only 
$5,000, and that he also owned a piece of property on 
Michigan Avenue N. E., No. 820, which was encumbered 
by $3,000; that Hamner then asked him if he would secure 
the debt of the defendant Rubber Company by giving a 
deed of trust on his home, 1325 Quincy St. N. E., payable 
as the trust sets forth, and that he informed Ham- 
30 ner he would; that Hamner then asked him for the 
legal description of his “home,” so he could embody 
it in a deed of trust, and that witness told him he did not 
know the lot and square number, but did know the street 
number, which he gave to Hamner; that Hamner then 
stated he would charge him $5.00 for getting the legal de¬ 
scription off the record, and that he paid Hamner the $5.00; 
that after Hamner had prepared the deed of trust, witness 
and his wife signed it and turned it over to Hamner, and 
witness identified the deed of trust in question which al- 
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ready had been introduced in evidence; witness testified 
that he did not now, nor did he at any time, own premises 
811 Michigan Ave. N. E.; that this property belonged to 
Chilemmi; that Chilemmi came to him in the late Spring 
of 1920 and told him that he had to find another place to 
live, that he had to get a place—, so Chilemmi and he 
looked for a place to rent for Chilemmi and ran across 811 
Michigan Ave. N. E., which could be bought with a small 
cash payment; that Chilemmi did not have enough to make 
the cash payment of $1,000, which was the amount re¬ 
quired, and that witness agreed with Chilemmi to let 
Chilemmi have whatever cash was necessary to settle pro¬ 
vided Chilemmi would have the deed run to witness until 
he was repaid; that Lloyd, the seller, gave a deed to the 
property to witness when settlement was made and Res- 
tifo and his wife gave a deed of trust back to Lloyd for 
deferred purchase price of $4,000; that purchase price was 
$5,000, of which Chilemmi paid initial deposit of $200 by 
check direct to Lloyd; another check of $500 direct to 
Lloyd, and Restifo, the witness, paid about $400 for 
Chilemmi at the title company to settle the deal, includ¬ 
ing title company and recording charges; that the witness 
then identified the deed from Lloyd to him and the deed 
of trust given to Lloyd, which were in evidence; that 
Chilemmi paid witness back all the money he had ad¬ 
vanced him and he identified the two checks from Chilemmi 
totaling $360 which were in evidence, and which witness 
stated were repayments made by Chilemmi on account of 
the money witness advanced for him at title company to 
complete the purchase; that Chilemmi had completed re¬ 
paying him in the Spring of 1921, and that they then had 
a deed prepared conveying this property back to 
31 Chilemmi, and witness identified the deed already in 
evidence conveying 811 Michigan Avenue N. E. to 
Chilemmi, and stated that witness and Mrs. Restifo went 
to a notary public and on the same dav delivered it to 
Chilemmi; that witness at no time lived at 811 Michigan 
Ave. N. E., and that at no time in the year 1920 did he owe 
any money to Chilemmi; that when he executed the deed 
to Chilemmi, he did not get any money therefor other than 
having received a repayment of the loan he had previously 


JOS. CHILLEMI VS. PA. RUBBER CO. ET AL. 


27 


testified to; that the deferred purchase money notes given 
to Lloyd were paid by Chilemmi and not by witness, and 
the same with taxes; that Chilemmi knew nothing about 
the indebtedness he owed to the defendant Rubber Co., 
and that witness did not know that the deed of trust to 
defendant Rubber Company was secured by 811 Michigan 
Ave. N. E., instead of 1325 Quincy St. N. E.; that, when 
Chilemmi called him about it in July, 1923, he, in company 
with George P. Lemm, Esq., his attorney, called at defend¬ 
ant Hamner’s office and told Hamner that the deed of trust 
was on the wrong property,—on property which witness 
did not own, and was not on witness’ home; that Hamner 
then stated, “Do vou mean to sav that this trust is not on 
your house?” and then stated, “Well, in that event, you 
will have to do the right thing;” that previous to this time, 
Restifo had seen Hamner frequently and that Hamner, in 
talking about the security, always mentioned the fact that 
it was secured by Restifo’s “home” or “house”; that 
Chilemmi moved into premises 811 Michigan Ave. N. E. 
about September, 1920, and that he has lived there since 
that time, occupying the second floor; that the first floor 
was vacant in October and November, 1920; witness de¬ 
nied that he gave Hamner any description or information 
about property 811 Michigan Avenue N. E. when they 
talked about witness giving security; witness denied Ham¬ 
ner ever showing him a memorandum of any description 
alleged to have been obtained by Hamner for the purpose 
of drafting the deed of trust. 

On cross-examination, he testified that he sold his 
32 property known as No. 820 Michigan Avenue N. E. 

in January, 1922; that he signed a lease for first 
floor of 811 Miciiigan Ave. N. E. in December, 1920, for 
Chilemmi for the reason that title was in his name on 
record and the tenant wanted it so signed.; that Chilemmi 
received all of the rents collected; that the record title to 
premises 1325 Quincy St. N. E. on November 1, 1920, was 
in his wife’s name, Madeline Restifo, and always had been 
prior thereto, but that she was willing to sign any trust or 
other papers to help him in his business; that she has done 
it time and time again in the past, and she still owns 1325 
Quincy Street N. E. 
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Whereupon plaintiff called as a witness in his behalf one 
Madeline Restifo, who, being first duly sworn, testified 
that she was the wife of Thomas C. Restifo; that in No¬ 
vember, 1920, and always prior thereto when the property 
was first purchased by her, title thereto was in her name, 
and now is in her name; that when she signed the deed of 
trust to secure the defendant Rubber Company she was 
told by her husband that it was secured by their home,— 
1325 Quincy St. N. E., and that she never knew that such 
was not the case until July, 1923. 

Whereupon plaintiff called as a witness in his behalf 
one Louis Costaggini, who, being first duly sworn, testi¬ 
fied that he is engaged in the real estate business and had 
been so engaged for for a number of years in the City of 
Washington; that he called in plaintiff’s behalf at defend¬ 
ant Hamner’s office on October 1, 1923, and that Hamner 
then told him that he always thought the trust securing 
the defendant Rubber Company covered the better house, 
and not the frame structure, and that, had he, Hamner, 
known that the trust was to be secured by the frame house, 
he would not have taken it; that witness knows both the 
property known as 811 Michigan Avc. N. E. and also 1325 
Quincy St. N. E.; 811 Michigan Ave. N. E. was a frame 
structure in November, 1920, worth between $4,500 and 
$5,000; that the Quincy St. property was a stucco finish, 
but he did not recall seeing it in 1920. 

Whereupon plaintiff closed his case and rested. 
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Defendant’s Evidence. 


Thereupon Lunsford L. Hamner testified on behalf of 
defendants that he is a practicing attorney; that in No¬ 
vember, 1920, the firm of Loving & TIamner represented the 
defendant Rubber Company; that a claim was placed m 
their hands for collection by the defendant Rubber Co. 
against Thomas C. Restifo; that they wrote Restifo a num¬ 
ber of letters about the claim; that Restifo finally came in, 
and witness told Restifo something had to be done about 
this claim; that Restifo would come in and make one prom¬ 
ise of payment after another, but would not keep them; 
that finally he told Restifo that he would have to pay the 
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claim immediately or secure it and Restifo came in and 
said he was willing to secure the obligation by a deed of 
trust and witness said his client wanted security; that wit¬ 
ness asked him what property he had and that Restifo men¬ 
tioned 1325 Quincy St. N. E. and two pieces of property on 
Michigan Avenue N. E., and that Restifo gave him the num¬ 
ber 811 Michigan Ave. N. E.; that he asked him about the 
incumbrances on each, and that Restifo told him how they 
were incumbered; that Restifo stated that the Michigan 
Avenue property, No. 811, had a first trust on it of $4,000; 
and also told him the amount of the incumbrances on the 
Quincy Street property; that witness then made an investi¬ 
gation of the record and found that the Quincy Street prop¬ 
erty (Restifo’s home) was in the name of Mrs. Restifo and 
therefore she could not act as an accommodation maker and 
when Restifo returned witness told him he had searched the 
record and made a memorandum of the legal description 
which he showed to Restifo and that Restifo then told him 
to go ahead and draw the trust, which witness did; that he 
verified the information about the amount of the first trust 
also from Alexander 11. Bell, Esq., who was Lloyd’s at¬ 
torney; that after the trust had been prepared, Restifo 
either brought it back himself or sent it in to witness’ office; 
that he absolutely denies that he told Restifo when Restifo 
signed the deed of trust or at any other time that it was 
secured by Restifo’s home, or anything to that effect, and 
that any testimony given by any of plaintiff’s witnesses to 
the effect that he, witness, at any time told them, or any 
of them, that he thought the trust in question covered the 
Quincy Street property instead of the Michigan Avenue 
property was absolutely false; that when Restifo and his 
attorney called upon witness in July, 1923, he was 
34 advised that the trust in question had been placed 
on property which Restifo did not own at all, and it 
was on that account that he expressed surprise; that there¬ 
after he received a report from the title company, which 
showed that the trust covered 811 Michigan Ave. N. E. and 
was recorded and placed while record title was in Restifo’s 
name; that he did not go out to look at either the Michigan 
Ave. or Quincy St. property and knew nothing about 
Chilcmmi’s interest in the property; that Restifo never told 
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him anything about it and that, so far as the defendants 
are concerned, they had absolutely no information to that 
effect prior to the time the trust was placed on record; that 
on the occasion when Louis Costaggini came to see him on 
October 1, 1923, Costaggini told witness that it was ap¬ 
parent that “Restifo had put one over on his cousin” by 
putting this trust on Chilemmi’s property while title thereto 
was in his (Restifo’s name) and that Restifo had taken an 
unfair advantage of Chilemmi. 

On cross-examination, witness stated that he did not go 
out to look at the property No. 811 Michigan Avenue N. E. 
to see who occupied it before taking a trust thereon. 

Defendants rested their case. 

And the Court certifies that the foregoing comprises the 
substance of all the testimony in the case necessary to ex¬ 
plain the issues and questions involved and the relations 
of the parties thereto, and all of the proceedings in the 
trial of said issues, and that each and all of the exceptions 
so stated in the foregoing statement of evidence were duly 
noted and allowed by the Court and entered upon its min¬ 
utes at the time the same were severally noted and taken; 
thereupon on December 9, 1926, the Court rendered th fol¬ 
lowing opinion: 

“In this case the plaintiff permitted the title to the prop¬ 
erty to which he undertakes to set up a resulting trust to be 
taken in name of his relative Restifo, and Restifo for what 
1 hold to be a valuable consideration executed a deed of 
trust for the benefit of the Rubber Co., and it was not until 
thereafter that Restifo carried out the trust by a convey¬ 
ance to the plaintiff. 

The bill will be dismissed. 

(Signed) BAILEY, J” 

and the plaintiff then and there prayed the Court to sign 
this statement of evidence and the same is accordingly done 
and made a part of the record in this case, now for then, 
this 7th day of October, A. D., 1927, the plaintiff and de¬ 
fendant being in Court by counsel. 

JENNINGS S. BAILEY, 

Justice. 
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35 [Endorsed:] Equity No. 41758. Joseph Cliilemmi, 
Plaintiff, vs. Pennsylvania Rubber Company of 
America et al., Defendants. Proposed statement of evi¬ 
dence for plaintiff and notice. Law offices George P. Lemm, 
Edmonds Building, 917 15th St. N. W., Washington D. C. 
Main 8381. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 4708. Joseph Chillemi, appellant, vs. Pennsylvania 
Rubber Co., a corporation, et al. Court of Appeals, Dis¬ 
trict of Columbia. Filed Jan. 10, 1928. Henry W. Hodges, 
clerk. 
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